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2009: October 21; 2010: October 22.

Present: McLachlin C.J. and Binnie, LeBel, Deschamps, Fish, Abella, Charron, Rothstein and
Cromwell JJ.

ON APPEAL FROM THE SUPERIOR COURT OF QUEBEC AND THE COURT OF APPEAL FOR QUEBEC

Consgtitutional law—Canadian Charter —Human rights—Quebec Charter of Human
Rights and Freedoms — Evidence — Journalist-source privilege — Freedom of expression —
Accessto information — Professional secrecy —Newspaper journalist receiving information from
confidential unauthorized gover nment sour ce concer ning company retained by federal gover nment
under Sponsor ship Program—Newspaper publishing information alleging misuseand misdirection
of public funds—Journalist compelled on cross-examination to answer questions possibly leading
to identity of source — Newspaper objecting — Whether relationship protected by class-based
journalist-source privilege — Whether basis for privilege constitutional or quasi-constitutional
rooted in Canadian Charter and Quebec Charter rights — Whether common law framework to
recognize case-by-case privilege relevant for civil litigation proceedings under Quebec law —
Canadian Charter of Rights and Freedoms, s. 2(b) — Charter of Human Rights and Freedoms,

RSQ., c. C-12,ss. 3,9, 44.

Constitutional law — Charter of Rights — Freedom of expression — Publication ban

— Newspaper journalist receiving information from confidential unauthorized gover nment source



concerning company retained by federal government under Sponsor ship Program — Information
published including details about confidential settlement negotiations between government and
company —Court making order prohibitingjournalist fromreporting and publishing further details
concer ning settlement negotiations—Whether order having effect of limiting journalist’ s freedom
of expression rights under Canadian Charter — Whether publication ban necessary to prevent
serious risk to proper administration of justice

—Whether salutary effects of publication ban outweigh del eterious effects — Canadian Charter of

Rights and Freedoms, s. 2(b).

Thesethree appealshaveastheir originthelitigation flowing fromwhat isknown asthe
Sponsorship Scandal. In March 2005, the Attorney General of Canadafiled amotion in the Quebec
Superior Court seeking to recover the money paid by thefederal government under the Sponsorship
Program. The proceedingswereinstituted against several of thecompaniesand individual sretained
by the Program and implicated in the Scandal, including Groupe Polygone. In response, Groupe
Polygone advanced a defence of prescription under the Civil Code of Quebec. As the litigation
proceeded, and in support of its prescription defence, Groupe Polygone obtained orders requiring
that certain persons, including several federal government employees, answer questions aimed at
identifying the source of ajournalist’ sinformation. Based primarily on information received from
aconfidential unauthorized government source, L, aGlobe and Mail journalist, had written aseries
of articles about the Sponsorship Program, alleging the misuse and misdirection of public funds.
The Globe and Mail brought a revocation motion in respect of the orders issued by the Superior
Court judge, arguing that their effect would be to breach journalist-source privilege. L testified on

the motion and was cross-examined by counsel for Groupe Polygone. Counsel for the Globe and



Mail objected to a number of questions posed to L, on the basis that they were either irrelevant, or
that hisanswering them would |ead to abreach of journalist-source privilege. Thejudge refused to
recogni ze the existence of ajournalist-source privilege and the objections were dismissed. Leave
to appeal wasdenied by the Court of Appeal (“journalist-sourceprivilegeappeal”). Rather than have
its journalist answer the questions, the Globe and Mail sought to discontinue the revocation
proceedings. The judge refused to allow the discontinuance, and the Quebec Court of Appeal
dismissed the appeal (“discontinuance appeal”). Meanwhile, during the hearing of the
discontinuance proceedings, Groupe Polygone complained about |eaks dealing with the content of
confidential settlement negotiationsin which it was engaged with the Attorney General, the details
of which were reported by L and published by the Globe and Mail. In response, and on his own
motion, the Superior Court judge made an order prohibiting L from further reporting and publishing
on the state of the negotiations. While the Globe and Mail objected to what it insisted was a
publication ban, and one issued without the benefit of hearing from either party, the judge
maintai ned that the order was not a publication ban, providing no further written or oral reasonsfor
hisdecision. The Quebec Court of Appeal again rejected the Globeand Mail’ sapplication for leave

to appeal (“publication ban appea”).

In the journalist-source privilege appeal in this Court, the Globe and Mail argued that
aclass-basedjournalist-source privilegeisrooted in the Canadian Charter and the Quebec Charter.
In the alternative, it contended that the common law Wigmore doctrine to establish privilege on a
case-by-casebasis, but modified to account for the civil law tradition, isapplicable. The Globeand
Mail also challenged the order prohibiting the publication of information related to the settlement

negotiations, as well as the order denying the discontinuance.



Held: Thejournalist-source privilege appeal should be allowed and the matter remitted
to the Superior Court of Quebec for consideration in accordance with thereasonsfor judgment. The
publication ban appeal should be alowed and the order prohibiting the publication of information
relating to the settlement negotiations quashed. The discontinuance appeal should be dismissed as

moot.

There is no basis for recognizing a class-based constitutional or quasi-constitutional
journalist-source privilege under either the Canadian Charter or the Quebec Charter. For reasons
set out in R. v. National Post, 2010 SCC 16, [2010] 1 S.C.R. 477, and in particular the difficulty in
defining such aheterogenousand ill-defined group of writersand speakerswith the necessary degree
of certainty, freedom of expression under the Canadian Charter and the Quebec Charter cannot
constitute the basis for recognizing journalist-source privilege. Similarly, s. 44 of the Quebec
Charter, which protects accessto information, does not broaden the scope of the right beyond what
isdefined by the provisionitself. Whilethes. 44 right can inform the protection of the confidential
relationship between journalists and their sources, it cannot constitute the basis for recognizing the
privilege. Finally, because journalists are not bound to professional secrecy by law, s. 9 of the
Quebec Charter, which protects professional secrecy, cannot ground a quasi-constitutional right to
the protection of media sources. There is, however, a basis in the laws of Quebec for a
journalist-source privilege or an exemption from the general obligation to give evidence in civil
cases. Despite its common law origins, the use of a Wigmore-like framework to recognize the
existence of case-by-case privilegeinthe criminal law context isequally relevant for civil litigation
matters subject to the laws of Quebec; recognition would result in consistency across the country,

while preserving the distinctive legal context under the Civil Code of Quebec. This case-by-case



approachisconsistent with the overarching principles set out in the Civil Code, the Quebec Charter
and the Canadian Charter, and conforms with the law of evidence in Quebec as found in the Civil
Codeand the Code of Civil Procedure. Itisalso sufficiently flexibleto takeinto account the variety

of interests that may arise in any particular case.

Therefore, under the proposed test, to require a journalist to answer questions in a
judicial proceeding that may disclosetheidentity of aconfidential source, the requesting party must
demonstrate first that the questions are relevant. If the questions are relevant, the court must then
consider the four Wigmore factors. (1) the relationship must originate in a confidence that the
source’ sidentity will not be disclosed; (2) anonymity must be essential to the relationship in which
the communication arises; (3) the relationship must be one that should be sedulously fostered in the
public interest; and (4) the public interest served by protecting the identity of the informant must
outweigh the public interest in getting at the truth. At the crucial fourth Wigmore factor, the court
must balancetheimportance of disclosureto the administration of justice, against the publicinterest
in maintaining journalist-source confidentiality. This balancing must be conducted in a context
specific manner, having regard to the particular demand for disclosure at issue. The considerations
relevant at the fourth Wigmore stage include: the stage of the proceeding when aclaim of privilege
israised; the centrality of the issue to the dispute; whether the journalist is a party to the litigation,
or simply awitness; whether the facts, information or testimony are available by any other means;
the degree of public importancethejournalist’ s story; and whether the story has been published and
therefore already in the public domain. In this case, the Superior Court judge erred in concluding
that it was preferable to compel L’s answers on cross-examination. L was entitled to have the

guestions put to him challenged for relevancy, and his claim for privilege rigorously tested against



the Wigmore criteria. In particular, if the judge concluded that the first three factors favoured
disclosure, he was then required to ask whether, on balance, the public interest in maintaining
journalist-source confidentiality outweighed the importance of disclosure to the administration of
justice. The publicinterest here, isbased largely on whether the questionswould tend to reveal the
identity of L’s confidential source. Ultimately, these matters are for the judge to determine, but in
this case they were never considered because neither party was permitted to make submissions or

tender evidence on the issue.

With respect to the publication ban appeal, the Superior Court’ sorder must be assessed
for what itis. acourt-ordered publication ban which had the effect of limiting L’s s. 2(b) freedom
of expression Canadian Charter rights. The Superior Court judge therefore erred in not applying
the Dagenais/Mentuck framework. The order was made without notice, without application and
without the benefit of formal submissionsfrom either party. By proceeding inthismanner, inacase
where there was no suggestion of urgency or delay inherent in hearing submissions that would
prejudice either party, the Superior Court violated one of the fundamental rules of the adversarial
process: it denied the parties an opportunity to be heard before deciding an issue that affected their
rights. This, initself, issufficient to alow theappeal. Considering the publication ban onitsmerits,
maintaining the confidentiality of settlement negotiations is a public policy goa of the utmost
importance. However, confidentiality undertakings bind only the parties and their agents. Neither
L nor the Globe and Mail was a party to the settlement negotiations. The wrong was committed by
the government source who provided L with the information. Nothing in the record suggests that
L was anything other than a beneficiary of the source’ s desire to breach confidentiality. L was not

required to ensure that the information was provided to him without the source breaching any of her



legal obligations and he was under no obligation to act as her legal adviser. Inany event, Polygone
offered no tangible proof that its ability to effectively engage in settlement negotiations with the
government has been irreparably harmed, nor has it offered any evidence of a serious risk to the
administration of justice. At the time L’s article was published, the fact that the parties were
engaged in settlement negotiations was already a matter of public record. Even if the ban were
necessary to prevent a serious risk to the administration of justice, its salutary effects do not
outweigh its deleterious effects which are serious. Upholding the order would prevent the story
from coming to light, stifling the media’ s exercise of their constitutionally mandated role to report
stories of public interest, such as one where the federal government is seeking to recover a
considerable amount of public money because of an aleged fraud against a government program.
Given the result in the journalist-source privilege and publication ban appeals, the discontinuance

appeal is moot.
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|. Introduction

[1] Itisageneral and well-accepted rule of evidencethat withesseswho are called to testify
are obliged to answer the questions put to them, so long as they are relevant. The Globe and Mail
(“Globeand Mail”) seeksan exception to thisrulefor the benefit of one of itsjournalists, Mr. Daniel
Leblanc, on the basis that his testimony would reveal the identity of a confidential source and
thereby infringe hiss. 2(b) rights under the Canadian Charter of Rights and Freedoms. The Globe
and Mail also asks this Court to quash an order prohibiting it from publishing any information,
however obtained, regarding confidential settlement negotiations involving the Government of

Canada and Groupe Polygone Editeursinc.

[2] These appealsal have astheir origin thelitigation flowing from what is now known as
the*" Sponsorship Scandal” . More broadly, however, these appeal srai se questions concerning access
to the information provided by sources to journalists, and the confidentiality of their relationship,
in the context of civil litigation subject to the law of Quebec. While some of these questions are
analogous to those recently considered by this Court in R. v. National Post, 2010 SCC 16, [2010]
1S.C.R.477,whichalsodealt with theconfidentiality of thejournalist-sourcerelationship, although
in the context of a crimina investigation, these appeals also require this Court to consider the
propriety of ordering aban on the publication of settlement negotiations. A related procedural issue,
in respect of an attempted discontinuance of procedures beforethe Superior Court of Quebec, isalso

before our Court in athird appeal.

[3] For thereasonsthat follow, the appeal sdealing with the confidentiality of thejournalist-



source relationship and the publication ban are alowed. Because this result renders the

discontinuance appeal moot, that appeal is dismissed.

II. Source of the Litigation and its Procedural History

[4] Following theresultsof the 1995 referendum on Quebec sovereignty, thefederal Cabinet
created the Sponsorship Program (“Program”), which was designed to counteract the sovereignty
movement and increase the visibility of the federal government in Quebec. Based primarily on
information he received from a confidential source — who later became known by the alias
MaChouette — a Globe and Mail journalist, Daniel Leblanc, wrote a series of articles on the
Program. Mr. Leblanc focussed primarily on several problematic activitiesrelatingto the Program’s
administration. Hismost significant all egationstargeted the mi suse and mi sdirection of publicfunds.
Throughout the course of his communication with MaChouette, Mr. Leblanc agreed to protect her

confidentiality and anonymity.

[5] In response to the articles written by Mr. Leblanc and others who picked up the story,
considerable mediaand public interest was directed toward the Sponsorship Program. Following a
scathing report from the Auditor General, aRoyal Commission (the” Gomery Inquiry”) was struck

to investigate what had become known colloquially as the “ Sponsorship Scandal”.

[6] In 2006, Mr. Leblanc took an unpaid |eave of absence from the Globe and Mail in order
to author abook about the Sponsorship Scandal, which he eventually published under thetitle Nom

decode: MaChouette: I’ enquéte sur le scandal e descommandites (2006). Whilethe Globeand Mail



authorized the reproduction of articlesthat it had published and for which it held the copyright, it
was not Mr. Leblanc’ s book publisher. Nor did the Globe and Mail have any financial stakein the

book’ s publication.

[7] In March 2005, the Attorney Genera of Canadafiled amotion, in the Quebec Superior
Court, seeking to recover the money paid by the federal government under the impugned Program,
which amounted to over $60 million. The proceedings were instituted against several of the
companies and individuals retained by the Program and implicated in the Sponsorship Scandal,
including the entities that collectively form Groupe Polygone. Since these proceedings were
initiated, the Attorney General has maintained that it was not until May 2002 — after receiving the
Auditor General’ sreport — that the government began to suspect fraud. Thefull extent of the fraud
and the identity of its perpetrators, the government says, crystallized only with the revelations

disclosed by the Gomery Inquiry.

[8] In response, Groupe Polygone, maintaining that the Government of Canada had earlier
knowledge of the scandal, sought to advance a defence of prescription under the Civil Code of
Québec, S.Q. 1991, c. 64 (“Civil Code’ or “C.C.Q."). Asthelitigation proceeded, and in support of
its prescription defence, Groupe Polygone applied for an order requiring that certain persons,
including several federal government employees, answer questions aimed at identifying
Mr. Leblanc’ ssource. Inaseriesof orders, Hébert J. instructed theindividualsidentified by Groupe
Polygone to answer the questions in writing and to keep the matter confidential. At the request of
the Attorney General, he also appointed counsel to act as advisor to those named individuals.

Hébert J. then extended hisinitial order to answer questions to an additional group of individuals.



[9] Almost ayear later, the Globe and Mail brought a revocation motion in respect of the
ordersissued by Hébert J., arguing that their effect would be to breach journalist-source privilege.
It asked that these orders be quashed. Mr. Leblanc testified on the motion, argued before de
Grandpré J., and he was cross-examined by counsel for Groupe Polygone. Counsdl for the Globe
and Mail objected to anumber of questions posed to Mr. Leblanc, on the basisthat they were either
irrelevant, or that his answering them would lead to a breach of journalist-source privilege (the
“objection motion”). De Grandpré J. dismissed these objections, orally, and refused to recognize the
existence of ajournalist-source privilege. Leaveto appeal was denied by asinglejudge of the Court
of Appeal, on the basis that the court lacked jurisdiction to hear the appeal. Rather than have its
journalist answer the questions, the Globe and Mail sought to discontinue the revocation
proceedings. De Grandpré J. refused to allow the discontinuance, and the Quebec Court of Appeal

dismissed the appeal (2008 QCCA 2464 (CanLll)).

[10] In October 2008, Mr. Leblanc, in an article entitled “ Sponsorship firm moves to settle
with Ottawa’, The Globeand Mail, October 21, 2008, at p. A11, reported that Groupe Polygone had
made a $5 million offer to settle its portion of the lawsuit. He also reported that the federal
government had rejected the offer, and wasin negotiations to obtain an additional $10 million from
Groupe Polygone. Mr. Leblanc obtained the information at the heart of this article from an

unauthorized government source.

[11] During the hearing of the discontinuance proceedings, counsel for Groupe Polygone

complained intently about the leaks dealing with the content of the confidential settlement



negotiations, and about repeatedly finding Groupe Polygone the subject of newsarticlesand stories.
In response, and on his own motion, de Grandpré J. made an order prohibiting Mr. Leblanc from
further reporting and publishing on the state of the confidential settlement negotiations between the
Attorney General and the defendantsin the principal litigation. While the Globe and Mail objected
vigorously to what it insisted was a publication ban, and one issued without the benefit of hearing
from either party, de Grandpré J. maintained that the order was not a publication ban. He provided
no further written or oral reasons for his decision, and the Quebec Court of Appeal again rejected

the Globe and Mail’ s application for leave to appeal (2009 QCCA 235 (CanLll)).

[12] A few monthslater, de Grandpré J. ordered asimilar publication ban against La Presse
and one of its journalists, Joél-Denis Bellavance. It forbade the publication of any information
related to the confidential settlement negotiations. On this occasion, he provided written reasons
(2009 QCCS 1624 (CanLl1)). The Quebec Court of Appeal quashed this decision (Gesca Itée v.
Groupe Polygone Editeursinc. (Malcom Médiainc.), 2009 QCCA 1534, [2009] R.J.Q. 1951), and

an application for leave to appeal is currently before this Court.
[13] Thelegal issuesraised by the appeal sconcerning journalist-source privilegeinthecivil
litigation context and the publication ban warrant their own consideration. | will consider each

appeal initsown right.

[11. The Objections and Questions Relating to the Confidentiality of Sources

A. Nature of the Appeal



[14] Thefirst appeal (33114) dealswith the questionsput to Mr. Leblanc in the course of his
examination with respect to the revocation matter. The issue raised by this appeal is whether the
relationship between Mr. Leblanc and MaChouette is protected by journalist-source privilege, and

thereby exempts Mr. Leblanc from answering any questions that would lead to her identification.

[15] The Globe and Mail argues that the basis of the journalist-source privilege is a
constitutional one, rooted in s. 2(b) of the Canadian Charter and s. 3 of the Quebec Charter of
Human Rights and Freedoms, R.S.Q., ¢. C-12 (“Quebec Charter”). The privilege will arise when
aperson (1) isengaged in newsgathering; and (2) has provided an undertaking of confidentiality to
his or her source, without which it is reasonable to assume that the source would not have come
forward. Recognizing that no constitutional right is absolute, the Globe and Mail arguesthat s. 9.1
of the Quebec Charter requires aweighing of the right not to disclose the identity of a confidential
source, against the “democratic values, public order and the general well-being of the citizens of
Québec”. Inthe absence of acompeting Quebec Charter right to obtain all relevant evidenceincivil
proceedings, the balancing must tip in favour of freedom of the press. The Globe and Mail argues
that awide range of factors are relevant to this balancing exercise: whether the cause of action is
patrimonial or extra-patrimonial; whether the action is for damages, or some other form of relief;
whether the journalist is aparty to the proceedings, whether the issueis central to the resol ution of
the dispute; whether the story was published, and if so, its degree of public importance; and the

potential consequences of disclosure.

[16] According to the Globe and Mail, the party seeking to pierce the privilege must then



demonstrate (1) that theidentity of the sourceisnecessary to establish aparticular fact; and (2) that
establishing that particular fact is necessary for disposing of an issue in the dispute. Requiring a
journalist to reveal the identity of aconfidential source, under testimonial compulsion, should be a
matter of last resort, not one of mere convenience. A recognition of the privilege, the Globe and
Mail argues, trandlatesinto an evidentiary privilege, and thereby operatesin amanner analogousto
theright to professional secrecy under s. 9 of the Quebec Charter. However, if this Court rejectsthe
existence of astand-aloneright, thenthe Globeand Mail argues, inthe alternative, that the Wigmore
doctrine, developed under the common law, however modified so as to account for the civil law

tradition, is appropriate.

[17] Groupe Polygonearguesardently agai nst therecognition of constitutional protectionfor
the journalist-source relationship. Rather, the Wigmore test or a similar test developed under the
civil law, and more specifically arecognition of the privilege on acase-by-case basis, ispreferable.
For the privilege to be recognized in a particular case, ajournalist must demonstrate, on the facts,
that the benefits of maintaining the privilege outweigh the prejudicial effectson therightsof parties
to civil litigation, and those of society in the quest for truth and the proper administration of justice.
Pursuant to this approach, Groupe Polygone says, disclosure should be the rule and testimonial

immunity the exception.

[18] The Attorney General of Canada argues that, prior to determining whether a privilege
of any kind exists, a court must first consider whether the proposed questions are relevant. If they
are not, then there is no need to consider the existence of a privilege. Asto the nature of journalist-

source privilege, the Attorney General advances that, in the context of civil proceedings under the



Civil Code, the court cannot resort to the Wigmore framework. The applicable framework must be
grounded in the Civil Code and the Quebec Charter, and involve an assessment and balancing of
competing interests. A journalist seeking to have the privilege recognized must demonstrate: that
he or she was performing the work of ajournalist; that the source requested anonymity and the
journalist agreed to protect the source’ s identity; that the protection has not been waived; that the
guestionsput tothejournalist, if answered, would disclosetheidentity; and that the prejudice caused
to freedom of the press outweighs any prejudice to the fairness of the trial. By contrast, a party
seeking disclosure must demonstrate: that the questions are relevant, and not simply a fishing
expedition; that there is no other means of obtaining the information; that the cause of action or
defence is well-founded in law; that the questions do not infringe unnecessarily on the right to
privacy; and that the failure to answer the questions will necessarily jeopardize the fairness of the

trial.

B. The Scope and Reach of R. v. National Post

[19] InR. v. National Post, this Court recently addressed the question of whether journalist-
source privilege exists in Canada and, more importantly, the methodological framework through
which it should be assessed. R. v. National Post involved the sending to the National Post
newspaper, and its investigative reporter Andrew Mclntosh, of a document that appeared to
implicatethen PrimeMinister Jean Chrétieninaseriousfinancial conflict of interest. The document
in question, upon further investigation, appeared to be aforgery. The National Post found itself in
possession of physical evidence, whichinthe view of the Crown was reasonably linked to a serious

crime, and possibly the actusreus or corpus delicti of the alleged offences. The RCMP sought and



obtained a search warrant and assistance order, which compelled the National Post to assist in
locating the document, in order to conduct forensic and DNA testing onit and, it washoped, identify
the alleged forger. The National Post applied to have the warrant and assistance order quashed,
partly on the basis that its disclosure, and the subsequent forensic testing, would “out” Mr.

Mclntosh's confidential source.

[20] The Court was presented with three possibilities for recognizing the journalist-source
privilegein the context of acriminal investigation: aconstitutional privilegerootedins. 2(b) of the
Canadian Charter; a class-based privilege, analogous to solicitor-client privilege; or a privilege
recognized on a case-by-case basis according to the four-factored Wigmore framework. The Court,
unanimously, rejected thefirst two options. With respect to aconstitutional privilege, JusticeBinnie,
writing for the majority, found that it carried the argument too far to suggest that specific
newsgathering techniques are constitutionally entrenched. Furthermore, this Court had avoided
conferring constitutional status on testimonia immunities more generally. Finally, the Court was
unprepared “[t]o throw a constitutional immunity around the interactions of such a heterogeneous
and ill-defined group of writers and speakers and whichever ‘sources they deem worthy of a
promise of confidentiality and on whatever termsthey may chooseto offer it” (para. 40). The Court
also held that, while there was a need for the law to protect the identity of confidential sourcesin
some circumstances, the purpose of free expression guaranteed in s. 2(b) could be met without
granting a broad constitutional immunity to journalistic sources. Therefore, an order compelling a

journalist to identify a source would generally not violate s. 2(b) (para. 41).

[21] The Court also rejected the existence of a class-based privilege, on the basis that there



is no formal accreditation or licensing process for journalists in place, as there is for lawyers for
example, and no professional organization regulates the profession and maintains professional
standards (para. 43). Nor isit clear, when dealing with thistype of privilege, whether the journalist
or the source is the “holder” of the privilege (para. 44), and no one had been able to suggest
“workable criteriafor the creation or loss of the claimed immunity” (para. 45). Finally, because a
class-based privilegeismorerigid than aprivilege recognized on acase-by-casebasis, it would * not
lend itself to the same extent to be tailored to fit the circumstances’ (para. 46) as they arise in

individual cases.

[22] The Court concluded that the case-by-case approach, based onthe Wigmorecriteriaand
infused with Canadian Charter values, provided “a mechanism with the necessary flexibility to
weigh and balance competing public interests in a context-specific manner” (para. 51), and would
allow the“opportunity for growth that is essential to the proper function of the common law” (para.
55). Therefore, in order for journalist-source privilege to be recognized in a particular case, the
claimant must satisfy all four Wigmore factors: (1) the relationship must originate in a confidence
that the source’ sidentity will not be disclosed; (2) anonymity must be essential to the relationship
in which the communication arises; (3) the relationship must be one that should be sedulously
fostered in the public interest; and (4) the public interest served by protecting the identity of the

informant must outweigh the public interest in getting at the truth (para. 53).

[23] Justice Binnieput particular emphasison thesignificance of thethird and fourth factors,
inthejournalist-source context. Thethird factor, whether therelationship is one that the community

should sedulously foster (para. 57), introduces a certain degree of flexibility in the evaluation of the



different types of sources and different types of journalists. He suggested that whether the
relationship is between a source and a blogger, or between a source and a professional journalist,
will impact upon the court’ s weighing exercise. But, according to Justice Binnie, the fourth factor
does the lion’s share of the work, and the court’s task is to “achieve proportionality in striking a

balance among the competing interests’ (para. 59).

[24] Asin this case, the Court in National Post was presented with an argument that, after
ajournalist has established the first three Wigmore criteria, the onus ought to shift to the party
seeking disclosureto demonstrate, on abalance of probabilities, why it should be ordered. The Court
rejected this argument. Given that the evidence is presumptively compellable and admissible, the
burden of persuasion remains on the media to show that the public interest in protecting a secret
source outweighsthe publicinterest in criminal investigations. The Court ultimately concluded that
every claim to journalist-source privilege — be it in the face of testimonial compulsion or the
production of documents — is situation specific, with the public’'s interest in the freedom of

expression always weighing heavily in the court’ s balancing exercise.

[25] While this appeal raisesissues similar to those addressed in National Post, the context
is nevertheless different. This case involves civil litigation, not the criminal investigative process.
Itinvolvestestimonial compulsion, and not the production of documentsor other physical evidence.
The parties dispute is subject to the laws of Quebec and the Quebec Charter. These factors must
be considered in determining how, and to what extent, the mgjority reasons in National Post are

equally applicable to the issues raised by this appeal.



C. National Post and the Law of Civil Procedure and Evidence in the Context of the Civil Law of
Quebec

[26] There is no question that the Wigmore case-by-case approach to journalist-source
privilege applies in the context of ordinary civil litigation subject to the laws of the common law
provinces. However, it was argued before us that, given the civil law tradition in the province of
Quebec, it would beinappropriatefor this Court to introduce into the Quebec law of civil procedure
and evidence a framework for considering journalist-source privilege which originates entirely in

the common law.

[27] The question of how to address the problem of the relationship between the media and
their sources, in the context of civil litigation in Quebec, raises difficult issues and warrants careful
consideration. It requires yet another examination of the sources of the law of civil procedure and
evidenceinthe province of Quebec. Atissueistherelationship between Quebec’ scivil law, itsCivil
Code, its system of procedure and its Code of Civil Procedure, R.S.Q., c. C-25 (“C.C.P.”), the
Quebec Charter and, in someinstances, the Canadian Charter. An added dimension of the problem
is that Quebec’s rules of procedure and evidence are nevertheless applied by a court system that
reflects the British common law tradition, and is largely similar to the court organization in the

common law provinces of Canada.

[28] As in the criminal law, the relationship between journalists and their sources in the
context of civil litigation may engage basi c constitutional and societal valuesrelating to freedom of

expression and theright toinformationin ademocratic society. A proper framework to addressthem



must be established, which is consistent with the normative structure of Quebec law and with its
civil tradition. But it must be acknowledged that the law of procedure and civil evidence in the
province of Quebec reflectsahybridlegal tradition and culture, with rulesand principlesoriginating
in both thecommon law and thecivil law (D. Jutras, “ Culture et droit processuel : |e cas du Québec”
(2009), 54 McGill L.J. 273). This is dso an area of the law which is deeply influenced by

constitutional and quasi-constitutional instruments.

[29] Section 2(b) of the Canadian Charter applies in the province of Quebec, within the
scope of s. 32. The Quebec Charter enjoys quasi-constitutional status (s. 52) (see Quebec
(Commission des droits de la personne et des droits de la jeunesse) v. Montréal (City), 2000 SCC
27,[2000] 1 S.C.R. 665, at paras. 27-28), and protects several important rights that may be at stake
in aclaim of journalist-source privilege: s. 3, freedom of expression; ss. 4 and 5, the protection of
the dignity of the person and of his private life; and s. 9, professional secrecy. Under the Quebec
Charter, these rights are both public and private. In addition, the Civil Code, in force since 1994,
constitutes a fundamental component of the legal structure. Its preliminary provision affirms that

itisthe“jus commune” of Quebec:

The Civil Code comprises a body of rules which, in all matters within the letter,
spirit or object of its provisions, lays down the jus commune, expressly or by
implication.

(See also Dorév. Verdun (City), [1997] 2 S.C.R. 862.)

Several provisions of the Civil Code itself protect aspects of the fundamental rights of the person,

such astheright to lifeandintegrity of the person (art. 3) and hisreputation (art. 35). It also includes



awhole book, Book Seven, arts. 2803 to 2874, on the law of civil evidence.

[30] Civil procedureisalso codified. Civil procedurein Quebec is primarily made up of the
laws adopted by the National Assembly, found in the C.C.P., and not of judge-made rules. In Lac
d’ Amiante du Québec Ltéev. 2858-0702 Québec Inc., 2001 SCC 51, [2001] 2 S.C.R. 743, thisCourt
confirmed the fundamental importance of the C.C.P. Itisthe primary source of the principlesand
rules of thelaw of civil procedure in Quebec. But the codification of civil procedure does not mean
that civil procedure, as administered by the courts of Quebec, is completely detached from the
common law model. The structure of the court system itself remains basically the same, as |
mentioned above. Superior courtsenjoy the constitutional protection of s. 96 of the Constitution Act,
1867. Moreover, asthis Court indicated in Lac d’ Amiante, not everything isfound in the C.C.P. It
leavesroom for rules of practice. It also alowsfor targeted judicial intervention, and the authority
to issue orders that address the particular context of court cases, particularly under arts. 20 and 46

of the C.C.P.

[31] Thelaw of evidenceisapplied by the Quebec courtsin this context. With respect to the
problems raised by freedom of expression and the right to information, the judges of the province
of Quebec must address the same challenge of reconciling conflicting values and interests as their
colleagues in other provinces. The Civil Code sets out the legal framework and the essentia rules
of the law of civil evidence. But it does not resolve every issue that the application of the laws of
evidence and procedure may ultimately giveriseto. General principlesand rulesthat belongto other
areas of the law, particularly constitutional law, may have to be considered or should inform the

solution crafted by the courts. A solution to the complex problem of the existence, nature and scope



of journalist-source privilege will have to be found within this complex environment, bringing

together its many strands.

D. Journalist-Source Privilege Under the Quebec Charter

[32] It was argued before us that ss. 3, 9 and 44 of the Quebec Charter can congtitute the
basis for a class-based, quasi-constitutional journalist-source privilege in the province of Quebec,
analogous to the claim of a constitutional class privilege rooted in the Canadian Charter that was

argued in National Post.

[33] Section 3 of the Quebec Charter protects, among other rights, freedom of expression:

Every person is the possessor of the fundamental freedoms, including freedom of
conscience, freedom of religion, freedom of opinion, freedom of expression, freedom
of peaceful assembly and freedom of association.

However, for the reasons set out in National Post, and in particular the difficulty in defining such
a “heterogeneous and ill-defined group of writers and speakers’ subject to the privilege in the
province of Quebec with the necessary degree of certainty, freedom of expression under the Quebec
Charter cannot constitute the basis for recognizing a class-based, quasi-constitutional journalist-

source privilege. It can, of course, inform the analysis.

[34] But the Globe and Mail also suggests that another provision of the Quebec Charter is
relevant to the analysis. It argues that unlike the Canadian Charter, s. 44 of the Quebec Charter

expressly protects access to information: “Every person has a right to information to the extent



provided by law.” However, s. 44 does not confer afundamental right. Rather, it belongsto aclass
of social and economic rights, the scope of which is defined by the law itself (Gosselin v. Quebec
(Attorney General), 2002 SCC 84, [2002] 4 S.C.R. 429). Thisright is limited to the extent that
accessto information is already provided for by law. Section 44 does not broaden the scope of the
right, and cannot be the source of a quasi-constitutional right to the protection of journalists
sources. Whilethes. 44 right can a so inform the protection of the confidential rel ationship between

journalists and their sources, it cannot constitute the basis for recognizing that privilege.

[35] That leaves a consideration of s. 9, which protects professional secrecy:

Every person has aright to non-disclosure of confidential information.

No person bound to professional secrecy by |law and no priest or other minister
of religion may, even in judicial proceedings, disclose confidential information
revealed to him by reason of his position or profession, unless he is authorized to
do so by the person who confided such information to him or by an express
provision of law.

The tribunal must, ex officio, ensure that professional secrecy is respected.

Professional secrecy appliesonly tothose professionalsboundtoit by law, andiscurrently restricted
to the 45 professional orders subject to the Quebec Professional Code, R.S.Q., ¢c. C-26 (see, e.g., N.
Vallieres, “Le secret professionnel inscrit dans la Charte des droits et libertes de la personne du
Québec” (1985), 26 C. de D. 1019, at pp. 1022-23). This list does not include journalists, even
though their inclusion was contemplated, but yet ultimately rejected, by the National Assembly (see
Journal des débats : Commissions parlementaires, 3rd Sess., 30th Leg., No. 6, January 22, 1975,

at p. B-322; Ministry of Justice, Justice Today, by J. Choquette (1975), at p. 232). Accordingly,



professional secrecy cannot ground a quasi-constitutional right to the protection of media sources.

[36] Inmy view, thereisno basisfor drawing an analogy between professional secrecy and
journalist-sourceprivilege. Firstly, theassociations of journalistsare not regulated. Any personcan
becomeamember, andimportantly not all journalistsare membersof theassociationsthat exist, like
the Fédération professionnelle des journalistes du Québec (see online: www.fpjg.org). The
Fédération has no monopoly over the practice and regulation of journalism in the province. Nor is
journalism a profession which the legislature has, in the public interest, sought to regulate directly

or to which it has sought to delegate the authority of self-regulation.

[37] More importantly, journalism is not a profession of the type that professional secrecy
traditionally purports to protect. Professor Ducharme has described the two criteria that must be
satisfied before a professional will be made subject to professional secrecy:
[TRANSLATION] First, there must be alaw that imposes an obligation of silence on
anindividual and, second, that obligation must be rooted in a hel ping relationship.

In our view, only members of professional orders governed by the Professional
Code mest this twofold condition.

(L’ administration de la preuve (3rd ed. 2001), at p. 94 (emphasis added))

The second criterion is an important one: that the obligation of silence be rooted in arelationship
where the beneficiary of the privilege seeks out the professional for personal help or assistance. In
other words, the obligation of confidentiality is [TRANSLATION] “in the exclusive interest of the
person who disclosed [the information], and in the context of a helping relationship” (Ducharme,
a p. 97). Given thisemphasis on “ helping relationship”, and the fact that some 45 professions are

aready by law subject to s. 9, Ducharme suggests that [TRANSLATION] “no member of any other



profession would meet this twofold condition” (p. 97).

[38] Therelationship between journalists and their sourcesis not onethat would often result
in such a*“helping relationship”. What is more, the legislature has not seenfit to include journalists

in the list of professions subject to professional secrecy. It has spoken, and done so clearly.

[39] In my view, there is no basis for recognizing journalist-source privilege in the rest of

the Quebec Charter. The basisfor recognizing the privilege must be found in other parts of the law.

E. Testimonial Privilege Under the Civil Law of Quebec

[40] This Court has on many occasions recognized the mixed nature of Quebec procedural
law (see, e.g., Foster Wheeler Power Co. v. Société intermunicipal e de gestion et d’ éimination des
déchets (SGED) inc., 2004 SCC 18, [2004] 1 S.C.R. 456; Lac d’ Amiante; Bisaillon v. Keable,
[1983] 2 S.C.R. 60). Generally speaking, the sources of the Civil Code' s substantive evidentiary
rules are derived from the French law tradition (see J.-C. Royer and S. Lavallée, La preuve civile
(4th ed. 2008), at pp. 22-23 and 39). However, many of the procedural and evidentiary rules— those
dealing with testimony, the administration of justice, and the exclusion of evidence, for example—
havetheir sourceintheold common law rules (see Royer, at pp. 317-18; Bisaillon; Foster Wheeler,
at paras. 28-29). Aswas noted in Foster Wheeler, “[t]hese mixed origins are without doubt at the

root of the semantic, if not conceptual problemsthat continue to affect thisfield of law” (para. 23).

[41] Article 1206 of the Civil Codeof Lower Canada (* C.C.L.C.”) explicitly allowed Quebec



judges, in commercial matters, to resort to common law rulesand principles of evidencewhen there
was no otherwise applicable Code provision relating to the proof of a particular fact. When the
C.C.L.C. was repealed and replaced with the C.C.Q., no substantive equivalent to art. 1206 was
included. The partiesall argue that the effect of the repeal of the C.C.L.C., and itsreplacement with
the C.C.Q., isthat it is now impossible to resort to common law legal principles to fill any gaps
present inthe Civil Code. Itison thisbasis, primarily, that they argue that the Wigmore framework

cannot be imported into the law of Quebec as a basis for recognizing journalist-source privilege.

[42] Thereisan academicandjurisprudential divideonthisparticular issue. Ontheonehand,
Ducharme is of the view that [TRANSLATION] “when it came into force, the Code repealed the old
French law and English law asthe suppletive law of evidence” (Précisdela preuve (6th ed. 2005),
at p. 5). By contrast, Royer states that [TRANSLATION] “[t]he new provisions of the Civil Code of
Québec that apply to such matters do not alter the former law. They merely restateit and clarify it.
They are therefore interpretive rules that can apply even to juridica acts from before

January 1, 1994” (p. 41).

[43] From ajurisprudential perspective, the Quebec Court of Appeal has accepted Wigmore
as the appropriate framework for dealing with claims of privilege raised on a case-by-case basis.
Sociétéd énergiedela Baie Jamesv. Lafarge Canadalnc., [1991] R.J.Q. 637 (litigation privilege);
Boiler Inspection and Insurance Company of Canada v. Cor poration municipale de la paroisse de
S-LouisdeFrance, [1994] R.D.J. 95 (litigation privilege). However, these cases predatethe coming

into force of the Civil Code of Quebec.



[44] The Superior Court isdivided onwhether Wigmoreisapplicablein Quebec, inanumber
of judgments rendered since the coming into force of the Civil Code. The doctrine was explicitly
rejectedin Grenier v. Arthur, [2001] R.J.Q. 674, Centre de réadaptation en déficienceintellectuelle
de Québec v. Groupe TVA inc., [2005] R.J.Q. 2327, and Drouin v. La Presse Itée, [1999] R.J.Q.
3023. Ineach casethecourt preferred to rely on the Civil Code and abalancing of applicable Quebec
Charter rights. By contrast, Wigmore was expressly used to recognize a case-by-case privilegein
Tremblay v. Hamilton, [1995] R.J.Q. 2440, and Landry v. Southam Inc., 2002 CanLIl 20587.

Tremblay dealt specifically with the recognition of journalist-source privilege.

[45] When the mixed source of the Quebec law of procedure and evidence, and in particular
the common law source of many exclusionary rules of evidence, is properly recognized, it becomes
difficult to accept the argument that thereisno residual rolefor common law legal principlesin the
development of this part of Quebec law. Quebec is, after all, a mixed jurisdiction. If the ultimate
source of alegal ruleisthe common law, then it would be only logical to resort to the common law,
in the process of interpreting and articulating that same rule in the civil law. Even if the rule was
transplanted and naturalized in the civil law context, it remainsinteresting and relevant to consider
how the rule is evolving in the Canadian common law system, in order to frame an appropriate

interpretation in the civil law system:

[TRANSLATION] However, the rules set out in the Civil Code of Québec are rooted in
French law and in the common law, which meansthat French law and the common law
can continue to be used to interpret those rules.

This could justify maintaining certain common law privileges associated with the



accusatorial and adversarial nature of trials even though those privileges are not
formally recognized in the articles of the Code of Civil Procedure.

(Royer, at p. 39)

Thisis, of course, premised on the fact that the interpretation and articul ation of such arule would
not otherwise be contrary to the overarching principles set out in the C.C.Q. and the Quebec

Charter.

F. Development of an Analytical Framework

[46] Neither the Civil Code nor the Code of Civil Procedure explicitly provides for the
recognition in the civil litigation context of journalist-source privilege, which now exists in the
common law jurisdictions. A gap in the codified law exists, and the question becomes one of
determining the appropriate way of filling it. Of course, the judiciary’ s authority to go beyond the
written codes and legidlation, in the event of a gap, is far more circumscribed under the civil law

tradition than it is under the common law:

A Quebec court may not create apositiverule of civil procedure simply because
it considersit appropriateto do so. In thisrespect, a Quebec court does not havethe
same creative power inrelationto civil procedure asacommon law court, although
intelligent and creative judicial interpretation isoften able to ensure that procedure
remains flexible and adaptable. Although Quebec civil procedure is mixed, it is
nonetheless codified, written law, governed by a tradition of civil law
interpretation. (See J.-M. Brisson, “La procédure civile au Québec avant la
codification: un droit mixte, faute de mieux”, in La formation du droit national
danslespaysdedroit mixte (1989), 93, at pp. 93 to 95; also by the same author: La
formation d’un droit mixte: I’évolution de la procédure civile de 1774 a 1867,
supra, at pp. 32-33.) In the civil law tradition, the Quebec courts must find their
latitude for interpreting and developing the law within the legal framework
comprised by the Code and the general principles of procedure underlying it. The



dissenting opinion written by Biron JA. quite correctly reminds us of these
characteristics of acodified legal system and accurately identifiesthe nature of the
method of analysis and examination that appliesin this case.

(Lac d’ Amiante, at para. 39; see also Foster Wheeler.)

[47] The only provision in the C.C.Q. dealing with the discretion of a judge to exclude
otherwise relevant evidenceis art. 2858:

The court shall, even of itsown motion, reject any evidence obtained under such
circumstances that fundamental rights and freedoms are breached and that its use
would tend to bring the administration of justice into disrepute.

The latter criterion is not taken into account in the case of violation of the right
of professional privilege.

Becausejournalist-sourceprivilegeisnot aquasi-constitutional privilegeunder the Quebec Charter,

ajudge cannot exempt ajournalist from testifying asto the identity of a confidential source, on the

basis that doing so would constitute a violation of either s. 3 or s. 44 of the Quebec Charter.

[48] Nevertheless, constitutional rightsunder the Canadian Charter and quasi-constitutional
rights under the Quebec Charter are engaged by aclaim of journalist-source privilege. Some form
of legal protectionfor the confidential relationship betweenjournalistsand their anonymous sources
isrequired. Conflicting rights and interests arise under the Quebec Charter and must be addressed
and reconciled. Thiscaseal so rai sesimportant questionsrel ated to the devel opment of humanrights
in Quebec. Thecreation of aframework to addresstheseissues representsal egitimate and necessary

exercise of the power of the court to interpret and develop the law.



[49] In my view, ahelpful analogy can be drawn between the journalist-source privilege at
issue in this case, and police-informer privilege, which is also ajudicialy created “rule of public
policy” (Bisaillon, at p. 90, citing Marksv. Beyfus (1890), 25 Q.B.D. 494 (C.A.), at p. 498). Indeed,
| find that, admittedly in a very broad sense, police-informer privilege is more analogous to
journalist-source privilege than is the professional secrecy contemplated by s. 9 of the Quebec

Charter, although it arose in the context of criminal procedure within the common law.

[50] Police-informer privilege, like professional secrecy and solicitor-client privilege, isa
class-based privilege. In this sense, it is unlike journalist-source privilege, whichis clearly acase-
by-case privilege. However, it has its roots as a common law rule of public policy, aimed at

facilitating the investigation of crime. As Beetz J. noted in Bisaillon:

Therationale of theruleasit appliesto policeinformersisplain. If their identity
wereliableto bedisclosed inacourt of law, these sources of information would dry
up and the police would be hindered in their duty of preventing and detecting
crime. So the public interest in preserving the anonymity of police informers had
to be weighed against the public interest that information which might assist a
judicial tribunal to ascertain facts relevant to an issue upon which it isrequired to
adjudicate should be withheld from that tribunal. [pp. 91-92]

(Quoting D. v. National Society for the Prevention of Cruelty to Children, [1978]
A.C.171 (H.L.), at p. 218, per Lord Diplock.)

[51] InBisaillon, Beetz J. al so took note of the structure of theprivilege: “. . . at common law
the secrecy ruleregarding policeinformers’ identity has chiefly taken the form of rules of evidence
based onthepublicinterest...” (p. 93). When police-informer privilegeissuccessfully established,

“relevant evidence is excluded in the name of a public interest regarded as superior to that of the



administration of justice” (p. 96). Therefore, the manner in which the exclusionary rule operatesis

also analogous to journalist-source privilege.

[52] Importantly, for the purposesof thisappeal, this Court heldin Bisaillon that the common
law rule of police-informer privilege applies in the province of Quebec. An issue in that case,
among others, was whether the Commissioner investigating aspects of police conduct during the
F.L.Q. crisis could compel the disclosure of an informant’ s identity, contrary to the common law
rule. It had been argued that the Code of Civil Procedure was comprehensive, and because a
testimonial exception for police informants was not included, the Commissioner could compel the
disclosure. Beetz J., for a unanimous Court, disagreed. Notably, the C.C.P. provision relied upon

as displacing police-informer privilege was not nearly specific enough:

However, in my opinion the scope of this codification is limited to these two
aspectswhichit mentionsexpressly: it doesnot extend to the secrecy ruleregarding
police informers’ identity, asto which it issilent. In other words, the codification
of art. 308 applies only to the part of the common law which isincluded in the law
on Crown privilege, but not to the specific legal system relating to the secrecy rule
regarding police informers.

Thelaw had itself decided that it is always contrary to the public interest for a
peace officer to be required to disclose the identity of a police informer, and that
this aspect of the public interest must always take precedence over the need to do
more complete justice, subject to asingle exception in criminal law. To decide as
the Court of Appeal did would mean that by adopting such a general provision as
art. 308, thelegislator intended simply to obliterate thisfinal judgment made by the
law and the absolute rule which resultsfromit . . . . [pp. 102-03]

Beetz J. concluded that, because the origin of police-informer privilegeisthe common law, therule

remained a part of Quebec law unless it had been overturned by a validly adopted statutory



provision:

Unless overturned by validly adopted statutory provisions, these common law
rules must be applied in an inquiry into the administration of justice, which isthus
amatter of public law. Moreover, the point at issue concerns the power to compel
awitnessto answer, by contempt of court proceedingsif necessary, the source for
which isalso the common law . . . . [p. 98]

Beetz J. then turned to a consideration of whether the common law rule had been altered by the

C.C.P. Having found that it had not, Beetz J. concluded that the common law rule remained a part

of Quebec law initsoriginal form.

[53] Thereistherefore abasisin the laws of Quebec for ajournalist-source privilege or an
exemption from the general obligation to give evidence in civil cases. Despite its common law
origins, the use of a Wigmore-like framework to recognize the existence of the privilege in the
criminal law context, as established in National Post, isequally relevant for litigation subject to the
laws of Quebec. This approach conforms both with s. 2(b) of the Canadian Charter and ss. 3 and
44 of the Quebec Charter. Indeed, | reject the submission of theintervener Canadian Civil Liberties
Association that the Wigmore framework cannot differentiate between relationships that have a
constitutional dimension and those that do not. It is clear that it does so already (R. v. Gruenke,
[1991] 3S.C.R. 263; National Post). Thisapproach also accordswith thelaw of evidencein Quebec.
The C.C.Q. grantsjudges the authority to exclude evidence or testimony in the event of abreach of
the Quebec Charter. It isnot inconsistent, either in principle or in fact, to give judges the authority
to exempt ajournalist from testifying, when hiss. 2(b) Canadian Charter and s. 3 Quebec Charter
rights are found to be paramount. Indeed, | would add that art. 46 of the C.C.P., which providesfor

the general powers of the Superior Court, appearsto provideitsjudgeswith the necessary authority



to do so on a case-by-case basis:

The courts and judges have al the powers necessary for the exercise of their
jurisdiction.

They may, at any time and in all matters, whether in first instance or in appeal,
issue orders to safeguard the rights of the parties, for such time and on such
conditions asthey may determine. Aswell, they may, in the matters brought before
them, even on their own initiative, issue injunctions or reprimands, suppress
writings or declare them libellous, and make such orders as are appropriate to deal
with cases for which no specific remedy is provided by law.

[54] Whether they rely explicitly on the Wigmore framework or not, what the lower court
decisions ultimately demonstrateisthe need for a balancing exercise between the competing rights
or interestsat stake. To paraphrase my colleague Justice Binniein National Post, thisall soundsvery
much like Wigmore where, at the crucia fourth step, the question is whether the public interest
served by protecting theidentity of theinformant outweighsthe publicinterest in getting at thetruth.
Indeed, the Wigmore framework itself, when stripped to its core, is simply ataking into account of
competing interests. The Wigmore criteria can therefore shape the structure of the analysis and the
elementsto be considered, in claims of journalist-source privilege brought in matters engaging the

laws of Quebec.

[55] It is also a framework that is sufficiently flexible to take into account the variety of
intereststhat may arisein any particular case, and those that are certain to arisein civil proceedings
taking place in the common law provinces. The overarching issues raised by this appeal are of
course not unique to the province of Quebec. The news media sreach is borderless. Thisisfurther

support for an approach that would result in consistency across the country, while preserving the



distinctive legal context under the Civil Code.

[56] As mentioned at the outset, this case deals with testimonial compulsion and not, asin
National Post, with the production of documents or other physical evidence. Nevertheless, in civil
litigation proceedings, the presumption isthat all relevant evidence is admissible and that all those
called to testify with respect to relevant evidence are compellable. On this point, art. 2857 of the
Civil Code isrelevant: “All evidence of any fact relevant to a dispute is admissible and may be
presented by any means.” It therefore goesalmost without saying that if the party seeking disclosure
of theidentity of the source cannot establish that thisfact is relevant, then there will be no need to
go on to consider whether the privilege exists. The threshold test of relevance plays, asit doesin
many other contexts, an important gatekeeping rolein the prevention of fishing expeditions. (See,
e.g., Frenettev. Metropolitan Life Insurance Co., [1992] 1 S.C.R. 647 (holding that the production
of medical records must be inextricably linked to the ability to prepare afull defence and go to the
central issueinthe proceeding, and that there must be no other meansfor proving the case). Seealso
S. Elizabeth Home Society v. Hamilton (City), 2008 ONCA 182, 89 O.R. (3d) 81, at para. 3, per
Sharpe J.A.; Charkaoui (Re), 2008 FC 61, [2009] 1 F.C.R. 507, at paras. 70-71 and 74, per Nodl J.;
Tremblay, at p. 2442.) It also constitutes an added buffer against any unnecessary intrusion into

aspects of the s. 2(b) newsgathering rights of the press.

[57] As Justice Binnie noted in National Post, it is the fourth Wigmore factor that will do
most of the grunt work in the analysis of any claim for journalist-source privilege. He set out a
number of relevant considerations in the determination of whether physical evidence must be

disclosed in the criminal context (see paras. 61-62). It is therefore helpful, particularly given that



this issue is being remitted to the Superior Court for reconsideration, to highlight some of the
considerations that will be relevant to the court’ s balancing exercise at the fourth Wigmore stage,

in claims arising in the context of civil litigation.

[58] Thefirsttwo considerationsarerelated: the stage of the proceedings, and the centrality
of theissue to the dispute between the parties. With respect to the stage of the proceedings, several
points may be observed. On the one hand, the early stage of the proceedings — such as the
examination for discovery stagein thiscase— might militatein favour of recognizing theprivilege.
The casewill beat itspreliminary stagesonly, and will yet to have reached the stage of determining
theliability or the rights of the parties. Thisisavariation on the U.K. “newspaper rule”’ (Attorney-
General v. Mulholland, [1963] 2 Q.B. 477), whereby journalistsare allowed to protect their sources
during the discovery stage, because at thispoint the procedural equitiesdo not outweigh thefreedom
of the press, but may be required to disclose at trial. On the other hand, given the overall
exploratory aimsof examinationsfor discovery and the confidentiality with whichthey are cloaked,
inprinciple, thetestimony may be capabl e of providing amore complete picture of the caseand have
the potential to resolve certain issues prior to going to trial. This would militate in favour of not

recognizing the privilege at this stage.

[59] | recognize that, pursuant to art. 398.1 C.C.P., the party conducting the discovery may
filethetranscript in evidence. Therefore, should asituation arise where acourt ordersthejournalist
to answer questionson examination for discovery, and the opposing party later infact decidestofile
the transcript pursuant to art. 398.1, then, given that the testimony would no longer be confidential,

the journalist should be entitled to again raise the issue of privilege before the court and highlight



any change in circumstances that the filing of the transcript would have made.

[60] The centrality of the question to the disputewill al'so bearelevant consideration. While
the identity of a confidential source may be relevant to the dispute, particularly given the broad
definition of relevancy in civil proceedings, that fact may neverthelessbe so peripheral to the actual
legal and factual dispute between the parties that the journalist ought not to be required to disclose

the source’ sidentity.

[61] Another consideration, related to the centrality of the question to the dispute, iswhether
the journalist is a party to the litigation, or ssmply an ordinary witness. For example, whether it is
in the public interest to require ajournalist to testify asto the identity of a confidential source will
no doubt differ if the journalist is a defendant in a defamation action, for example, as opposed to a
third party witness, compelled by subpoenato testify in amatter in which he or she has no personal
stake in the outcome. In the former context, the identity of the source is more likely to be near the
centre of the dispute between the parties. When ajournalist is called as athird party witness, there

islikely to be more of a question whether the source’ sidentity is central to the dispute.

[62] A crucial consideration in any court’ s determination of whether the privilege has been
made out will be whether the facts, information or testimony are available by any other means. As
the Court recognized in National Post, “[t]he‘ alternate sources’ principlehas been part of Canadian
law since Re Pacific PressLtd. and The Queen (1977), 37 C.C.C. (2d) 487 (B.C.S.C.), asit hasbeen
in the U.K.” (para. 66). Indeed, courts in the United Kingdom have endorsed this necessity

requirement, and held that mere administrative convenience is insufficient (Secretary of Sate for



Defence v. Guardian Newspapers Ltd., [1985] 1 A.C. 339; In re An Inquiry under the Company
Securities (Insider Dealing) Act, 1985, [1988] 1 A.C. 660; Crossand Tapper on Evidence (11th ed.

2007), a p. 501).

[63] This, of course, makes perfect sense. If relevant information isavailable by other means
and, therefore, could be obtained without requiring a journalist to break the undertaking of
confidentiality, thenthose avenuesought to be exhausted. The necessity requirement, liketheearlier
threshold requirement of relevancy, acts as a further buffer against fishing expeditions and any
unnecessary interference with the work of the media. Requiring a journalist to breach a

confidentiality undertaking with a source should be done only as alast resort.

[64] Other considerations that may be relevant in a particular case include the degree of
publicimportance of thejournalist’ sstory, and whether the story hasbeen published and istherefore
already in the public domain. This list is, of course, not comprehensive. In the end, context is

critical.

G. Summary of the Proposed Test

[65] Insummary, torequireajournalist to answer questionsin ajudicial proceeding that may
disclose the identity of a confidential source, the requesting party must demonstrate that the
guestions are relevant. If the questions are irrelevant, that will end the inquiry and there will be no
need to consider theissue of journalist-source privilege. However, if the questionsarerelevant, then

the court must go on to consider the four Wigmore factors and determine whether the journalist-



source privilege should be recognized in the particular case. At the crucial fourth factor, the court
must balance (1) the importance of disclosure to the administration of justice against (2) the public
interest in maintaining journalist-source confidentiality. This balancing must be conducted in a
context-specific manner, having regard to the particular demand for disclosure at issue. Itisfor the
party seeking to establish the privilege to demonstrate that the interest in maintaining journalist-
source confidentiality outweighs the public interest in the disclosure that the law would normally

require.

[66] The relevant considerations at this stage of the analysis, when a claim to privilege is
made in the context of civil proceedings, include: how central the issue is to the dispute; the stage
of the proceedings, whether the journalist is a party to the proceedings; and, perhaps most
importantly, whether the information is available through any other means. As discussed earlier,
thislist isnot comprehensive. | will now consider whether aclaim of privilege could be established

inthis case.

H. Application of the Framework

[67] After acursory mention of the four Wigmorefactors, de Grandpré J. rejected the Globe

and Mail’ s claim of journalist-source privilege. His oral reasons on thisissue, in their entirety, are

asfollows (A.R. (32975 and 33114), at pp. 13-14):

[TRANSLATION]

MARK BANTEY:



But . .. so, you'redismissing themonly . ..
THE COURT:

On the basisthat the answersto the questionswill berelevant, regardiess of the. . .
MARK BANTEY:

Regardless of the privilege.
THE COURT:

.. . the privilege invoked by the witness. Arewe agreed? So, | have very quickly
(vite, vite, vite) analysed the four (4) criteriafrom. . .

SYLVAIN LUSSIER:
Wigmore.
THE COURT:

... fromWigmore, and | concludethat, in the circumstances, it would be preferable
that the evidence be entered in the record. Isthat all right? [Emphasis added.]

[68] | agreewith the Globeand Mail that de Grandpré J. erredin concluding, [TRANSLATION]
“very quickly”, that it was* preferable” to compel Mr. Leblanc’ sanswerson cross-examination. Mr.
L eblanc was entitled to have the questions put to him challenged for relevancy, and his claim for
privilege rigorously tested against the Wigmore criteria, rather than having his clams left to the
simple determination that it would be “preferable” that the questions be answered (S. Elizabeth
Home Society, at paras. 38 and 52). In particular, if de Grandpré J. concluded that the first three
factorsfavoured disclosure, he was then required to ask whether, on balance, the public interest in
maintaining journalist-source confidentiality outweighed the importance of disclosure to the

administration of justice.



[69] In the present case, it appearsthat the public interest in confidentiality would be based
largely on the degree to which specific questions would tend to reveal the identity of MaChouette.
It therefore follows that Mr. Leblanc could not refuse to answer a question that could materially
advance Polygone' s prescription defence, but which could not threaten theidentity of MaChouette.
Accordingly, evidence as to the likelihood that an answer to a particular question would tend to
reveal MaChouette' sidentity would be of assistance. Only where therewould beareal risk that Mr.
L eblanc’ sanswer woul d disclose MaChouette’ sidentity, should thejudgeask himself whether, after
an assessment of the relevant considerations, the balance of interests favours privilege over
disclosure. For example, at thefar end of the spectrum, if Mr. Leblanc’ sanswerswereamost certain
to identify MaChouette then, bearing in mind the high societal interest in investigative journalism,
it might be that he could only be compelled to speak if hisresponse was vital to the integrity of the
administration of justice. Ultimately, these matters will be for the judge to determine, but he must

consider them.

[70] | would therefore allow the appeal, with coststhroughout, and quash the decision of the
Superior Court. Given that neither party was permitted to make submissions or tender evidence on
the issue of journalist-source privilege, particularly with respect to the balancing of interests at the
fourth stage, | would remit the matter to the Superior Court for a consideration of Mr. Leblanc’s

claim, in accordance with these reasons.

V. The Publication Ban (33097)

A. Overview



[71]

During the course of thediscontinuance proceedingsincidental to therevocation motion,

counsel for Groupe Polygone provided de Grandpré J. with a copy of an article written by Mr.

Leblanc and published by the Globe and Mail on October 21, 2008, entitled “Sponsorship firm

moves to settle with Ottawa’. Counsel for Groupe Polygone then proceeded with the following

complaint, in respect of the breach of confidentiality with respect to the negotiations between his

client and the federal government (reproduced in Globe and Mail v. Canada (Procureur général),

2008 QCCA 2516 (CanlLll), a para. 9, per Bich JA.):

[72]

[TRANSLATION] Not only do | not have the right to defend myself, but now | also
have a problem even negotiating because, as you and | both know, when . . . the very
principle of confidentiality of negotiations, it’ sto allow partiesto discussthingsfreely,
say things to each other that they would not say in public, to explain their positions,
which they would not necessarily state in public. And that is also why mediation is
strictly confidential, and why agreements to that effect must be signed.

So | can't defend myself, and | can no longer negotiate because Mr. Leblanc still
has a source in the government who is leaking information whose truth | can neither
confirm nor deny, but, you know, we don’t even have the right to put it before ajudge.
Thetrial judge shouldn’t even seeit. Inyour case, it’ sabit different, you aren’t thetrial
judge.

But can you see the sort of prejudice — and thisis something | must bring to your
attention — the sort of prejudice that my client hasto suffer in the circumstances? At
some point, we have to put our foot down and draw the line. To what extent can
journalist-source privilege, when anonymous sources are quoted, prevent parties from
defending themselves, throwing awrenchintheworkswhen they try to negotiate? How
far can it go before it tears the basic fabric of the proper administration of justice?

And | think | have a serious problem with what’ s happening here, especially with
the way my colleague’ s client isexercising itsright to journalist-source privilege. It's
doing so in such away asto trample on my client’ srights, whether the right to defend
itself or the right to negotiate in confidence.

Counsel for Groupe Polygone made no specific request, and appeared content at this

point smply to voice his obvious frustration. Counsel for the Globe and Mail offered no response,



and the discontinuance proceedings proceeded accordingly. At itsconclusion, de Grandpré J. made
the following order, which included a complete publication ban on all proceedings then pending
before the court (A.R. (33097), at p. 55):
[TRANSLATION] So, although | am most reluctant to let cases be managed through
procedural wrangling, I’'m going to let you to go across the street. And as for
Mr. Leblanc, I’ m going to prohibit you from publishing anything whatsoever regarding
the proceedings pending before the Couirt.
[73] The order was made without notice, without an application, and without the benefit of
formal submissionsfrom either party. Moreover, de Grandpré J. insisted that it was not apublication
ban. Both the fact of the order and its characterization were met with understandable surprise by

counsel for the Globe and Mail. Thetranscript reveal sthefollowing exchange (A.R. (33097), at pp.

55-56):

[TRANSLATION]
MARK BANTEY:

Then, Mr. Justice, before that, I’'m going to have some submissions to make.
That . ..

THE COURT:
No, no. That, | ...
MARK BANTEY:

. . . you're issuing — Mr. Justice, pardon me, with respect, you're issuing a
publication ban. Before issuing a publication ban, you haveto. . .

THE COURT:

It is not a publication ban.



MARK BANTEY:

Mr. Justice, beforeissuing apublication ban, you haveto give us achanceto make
submissions.

THE COURT:
What | don’t want to hear and what | don’t want to read in the newspapersis an
article like the one that appeared in The Globe and Mail on October 21.

MARK BANTEY:
Mr. Leblanc has an absolute right to publish what he did, Mr. Justice.

THE COURT:

If he does it, he must do it in accordance with the strict letter of the law. In that
regard, you'll inform me when the Court of Appeal has made its decision.

MARK BANTEY:
So, Mr. Justice, just to make sure | understand, you’ ve issued a publication ban?
THE COURT:

Yes.

[74] By proceeding in this manner, in a case where there was no suggestion of urgency or
delay inherent in hearing submissionsthat would prejudice either party, de Grandpré J. violated one
of the fundamental rules of the adversarial process: he denied the parties an opportunity to be heard
before deciding an issue that affected their rights. In so concluding, | should not be taken as
departing from Toronto Star Newspapers Ltd. v. Canada, 2010 SCC 21, [2010] 1 S.C.R. 721, and
National Post, whereit washeld that, in some cases, the question of journalist-source privilege may
be determined without hearing from the mediain advance of making the order. However, as| stated

at the outset of these reasons, the Globe and Mail, which was representing Mr. Leblanc’ sinterests,



was already a party to these proceedings. The circumstances for the exemption from notice and

hearing contemplated by Toronto Star and National Post are simply not present in this appeal.

[75] Given these circumstances, thefact that de Grandpré J. made theimpugned order on his
own motion and without having heard submissionsfrom either party issufficient to allow theappeal .
Whilel recognizethat art. 46 of the C.C.P. gives Superior Court judgesthe authority to make orders
ex proprio motu, it is incumbent on the judge to do so to “safeguard the rights of the parties’. A
publication ban, which by its very nature infringes the constitutional rights of the party against
whom it is imposed, cannot, absent extraordinary circumstances not present here, be imposed ex
proprio motu. However, because the question of the publication ban hasyet to be considered on its

merits, | will proceed with a complete analysis.

B. Fundamental Questions Raised by This Appeal

(1) TheImportance of Confidentiality at the Pre-trial Stage

[76] It isimportant to pause and reiterate here the importance placed, by both the judiciary
and the legidature, on confidentiality at the pre-trial stage, whether the proceedings are
examinations for discovery, mediation or settlement negotiations. It is also important to note that

the rational e animating the confidentiality undertaking in al of these contextsis the same.

[77] In Lac d’ Amiante, this Court concluded that there was an implied undertaking of

confidentiality concerning the evidence obtained or provided in examinations on discovery. This



undertaking is meant to allow the parties to obtain as full a picture of the case as possible, without
the fear that disclosure of the information will be harmful to their interests, privacy-related or

otherwise:

It appears that the preferred approach is a far-reaching and liberal exploration that
allows the parties to obtain as complete a picture of the case as possible. In return for
thisfreedom to investigate, an implied obligation of confidentiality has emerged in the
case law, even in cases where the communication is not the subject of a specific
privilege. . . The aim is to avoid a situation where a party is reluctant to disclose
information out of fear that it will be used for other purposes. Theaim of this procedure
isalso to preserve the individual’ s right to privacy.

... the purpose of the examination isto encourage the most complete disclosure of
the information available, despite the privacy imperative. On the other hand, if aparty
isafraid that information will be made public asaresult of an examination, that may be
adisincentiveto disclose documentsor answer certain questionscandidly, whichwould
be contrary to the proper administration of justice and the objective of full disclosure
of the evidence. [paras. 60 and 74]

It isdifficult for the parties, at the examination on discovery stage, to assess the relevancy of the
evidence, and the confidentiality undertaking helps to ensure that the parties will be full and frank

in exercising their examination on discovery obligations.

[78] This same rationale applies in the context of pre-trial settlement negotiations and
mediation. InKoskov. Bijimine, 2006 QCCA 671 (CanL 1), the Quebec Court of Appeal commented
on the rationale animating confidentiality undertakings — similar to those in the context of

examination on discovery — in the context of judicial mediation:

The protection of the confidentiality of these “ settlement discussions” is the most



concrete manifestation in the law of evidence of the importance that the courts assign
to the settlement of disputes by the parties themselves. This protection takes the form
of arule of evidence or acommon law privilege, according to which settlement talksare
inadmissible in evidence.

The courts and commentators have unanimously recognized that, first, settlement
talkswould beimpossibleor at least ineffectivewithout thisprotection and, second, that
itisinthe publicinterest and a matter of public order for the partiesto adisputeto hold
such discussions. [paras. 49-50]

[79] In Quebec, the C.C.P. providesamechanism for settlement conferencing presided over
by ajudge of the Superior Court (art. 151.14). Article 151.16 provides that those conferences are
meant to facilitate adialogue, aimed at exploring mutually satisfactory solutionsto the dispute, and
areto be held in private. Article 151.21 more specifically provides that “[a]nything said or written
during a settlement conference is confidential”. Similar rules exist in the common law provinces
(Supreme Court Civil Rules, B.C. Reg. 168/2009, r. 9-1(2) (settlement conference), r. 9-2(1) and 3
(judicial pre-trials); Alberta Rules of Court, Alta. Reg. 390/68, r. 173 (compromise using court
process); Saskatchewan, The Queen’s Bench Rules, r. 181(3) (offer to settle), r. 191(14) and (15)
(judicial pre-trials); Queen’s Bench Rules, Man. Reg. 553/88, r. 49.06(1) and (2) (offer to settle), r.
50.01(9) and (10) (judicial pre-trials); Rules of Civil Procedure, R.R.O. 1990, Reg. 194, r. 24.1.14
(mandatory mediation), r. 49.06 (offer to settle), r. 50.09 and .10 (judicia pre-trial); Nova Scotia
Civil Procedure Rules, r. 10.13(4)(a) (ordinary settlement), r. 10.14(4)(a) (judicial pre-trial), andr.

10.16).

[80] Even in the absence of a legislated rule of procedure, the common law has long

recognized that, in order to encourage parties to resolve their disputes through settlement



negotiations, those negotiationsmust remain confidential . Indeed, the privilege datesback to at | east
the 1790s when, in Waldridge v. Kennison (1794), 1 Esp. 143, 170 E.R. 306, Lord Kenyon C.J.

observed:

... any admission or confession made by the party respecting the subject matter of
the action, obtained while atreaty was depending, under faith of it, and into which the
party might have been led, by the confidence of a compromise taking place, could not
be admitted to be given in evidence to his prgjudice. . . .

This approach has trandlated into a rule of evidence, whereby the contents and substance of
settlement negotiationsare, should adispute ultimately proceed totrial, inadmissible (Histed v. Law
Society of Manitoba, 2005 MBCA 106, 195 Man. R. (2d) 224, at para. 44; Canadian Broadcasting
Corp. v. Paul, 2001 FCA 93, 198 D.L.R. (4th) 633). In Quebec, the Court of Appeal in Gesca held
recently that settlement negotiations held outside the framework provided by the C.C.P. —in other

words those not presided over by ajudicia mediator — similarly benefit from the protection of

confidentiality (para. 47).

[81] Maintaining the confidentiality of settlement negotiationsisapublic policy goal of the
utmost importance, and nothing in these reasons should be interpreted as derogating from that
position. However, it must be noted that these confidentiality undertakings bind only the partiesto
settlement negotiations and their agents. Provided ajournalist has not participated in the breach of
confidentiality, a publication ban will only be appropriate in cases where the balancing test

otherwise favours non-publication.

(2) Preliminary Questions and L egal Framework




[82] As a preliminary matter, | must address Groupe Polygone's submission that Mr.
L eblanc, in publishing the content of the confidential settlement negotiations between itself and the
federal government, committed a civil fault. Groupe Polygone relies on art. 36(2) of the C.C.Q.:

36. Thefollowing acts, in particular, may be considered asinvasionsof the privacy
of aperson:

(2) intentionally intercepting or using his private communications. . . .

Groupe Polygone argues that the Globe and Mail and its journalist “interfered” with its privacy
rights, and have therefore committed the civil wrong contemplated by art. 36(2). | cannot accept this

submission.

[83] The wrong contemplated by art. 36(2) in this case was committed by the government
source, whoever he or she may be, who provided Mr. Leblanc with the information that ultimately
madeitsway into the article published on October 21, 2008. Nothing in therecord suggeststhat Mr.
L eblanc was anything other than abeneficiary of the source’ sdesireto breach confidentiality. There
isno“interference”, assuggested by Groupe Polygone, onthepart of Mr. Leblancintheconfidential
negotiations and communications of the parties. No proof was made of any illegal acts on the part
of the Globe and Mail or Mr. Leblanc leading to the discovery of the information. Groupe
Polygone’ s remedy, in terms of the commission of a civil fault, is more properly viewed as being

against the source, or its negotiating partner more generally.

[84] Moreover, there are sound policy reasons for not automatically subjecting journalists



to the legal constraints and obligations imposed on their sources. The fact of the matter isthat, in
order to bring to light stories of broader public importance, sourceswilling to act aswhistleblowers
and bring these stories forward may often be required to breach legal obligations in the process.
History isriddled with examples. In my view, it would al so be adramatic interference with thework
and operations of the news media to require a journalist, at the risk of having a publication ban
imposed, to ensure that the source is not providing the information in breach of any legal
obligations. A journalist is under no obligation to act as legal adviser to his or her sources of

information.

[85] Such alegal policy is consistent with what has come to be known as the U.S. “Daily
Mail principle”. In Smith v. Daily Mail Publishing Co., 443 U.S. 97 (1979), the United States
Supreme Court held that if a newspaper obtains truthful information about a matter of public
importance, and does so in alawful manner, then, absent a higher order public interest, the state
cannot punish the publication of that information. This principle was extended, in Bartnicki v.
Vopper, 532 U.S. 514 (2001), to situations where the published information about an important
publicissue had been unlawfully intercepted, and where the pressknew or ought to have known that
the information had been intercepted by athird party, but had not participated in the interception.
Justice Stevens, for the mgjority, held that “astranger’ sillegal conduct does not suffice to remove

the First Amendment shield from speech about a matter of public concern” (p. 535).

[86] | must also address Groupe Polygone' s submission that de Grandpré J.” s order was not
a publication ban and, therefore, the Dagenais/Mentuck framework is both inapplicable and

inappropriate (see Dagenaisv. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835; R. v. Mentuck,



2001 SCC 76, [2001] 3 S.C.R. 442). Groupe Polygone says that the remedy sought was a ceasing
of a serious violation of privacy and reputation, caused by the media. | cannot accept this

submission.

[87] De Grandpré J.’ s order must be assessed for what it looks like, sounds like and in fact
is: acourt-ordered publication ban. Asthis Court held in Vancouver Sun (Re), 2004 SCC 43, [2004]
2 S.C.R. 332, the Dagenais/Mentuck framework “is equally applicableto all discretionary actions
by atrial judge to limit freedom of expression by the press during judicial proceedings’ (para. 31).
In my view, Groupe Polygone takes too narrow a view of “judicial proceedings’. The impugned
order in this case was made in the context of discontinuance proceedingsincidental to arevocation
motion. While its target or substance — the content of the parties settlement negotiations — is
indeed not ajudicial proceeding, that is no matter. The order itself was made in the context of a
judicia proceeding, and had the effect of infringing on the Globe and Mail’s and Mr. Leblanc’s
respective s. 2(b) rights. The order was issued in a civil proceeding, is a publication ban and

therefore engages s. 2(b) Canadian Charter rights.

[88] Groupe Polygone cites a number of trial level cases from across the country, which it
says demonstrate that the DagenaiyMentuck framework is both inappropriate and inapplicable in
thiscontext. Using Dagenais/Mentuck in thiscase, Groupe Polygone says, woul d be unprecedented.
| disagree. All of the jurisprudence cited by Groupe Polygone is distinguishable on the basis of
having been decided before the release of Dagenais (Peat Marwick Thorne v. Canadian
Broadcasting Corp. (1991),50.R. (3d) 747 (Gen. Div.); Amherst (Town) v. Canadian Broadcasting

Corp. (1994), 133 N.S.R. (2d) 277 (C.A.)); the nature of the legal issue (Canada (Canadian



Transportation Accident Investigation and Safety Board) v. Canadian Press, [2000] N.S.J. No. 139
(QL) (S.C.): the media breached a statutory confidentiality obligation, and challenged the
constitutionality of the provision itself); or the facts (Calgary Regional Health Authority v. United
Western CommunicationsLtd., 1999 ABQB 516, 75 Alta. L.R. (3d) 326: the mediawerein physical
possession of confidential hospital records, of which the hospital sought the return, and the case
involved the safety and security concerns of doctors who performed abortions). K. v. K.E., 2004
ABQB 847, 37 Alta. L.R. (4th) 118, involved the review of a previously ordered publication ban,

and did in fact analyse the issue by way of the Dagenais/Mentuck framework.

[89] De Grandpré J.’s order was a discretionary one, made pursuant to his authority under
art. 46 of the C.C.P., and had the effect of limiting the s. 2(b) rights of Mr. Leblanc and the Globe
and Mail. Hetherefore erred in not applying the Dagenais’Mentuck framework prior to making the

order.

(3) Application of the Dagenais/Mentuck framework

[90] | now move on to a consideration of the Dagenais/Mentuck framework:

() Isthe order necessary in order to prevent aserious risk to the proper administration

of justice because reasonably aternative measures will not prevent the risk?

(b) Dothesalutary effects of the publication ban outweigh the del eterious effectson the

rights and interests of the parties and the public, including the right to free expression



and the efficacy of the administration of justice?

| will assess each of these e ementsin turn.

[91] The article that prompted de Grandpré J. to order the publication ban was published on
October 21, 2008. However, on August 27, 2008, lawyers for Groupe Polygone filed with the
Registrar of the Quebec Superior Court a motion requesting a change in the trial dates. The trial
between Groupe Polygone and the Attorney General had originally been set to run between
September and December 2008. The principal reason given for therequested postponement wasthat
the parties wanted to attempt settlement negotiations. It was anticipated that the negotiationswoul d
belong and complex, and therefore not likely to be completed before September 2008. The motion
was granted on October 14, 2008, by Wery A.C.J., “pour les motifs contenus a la requéte”.
Therefore, when the impugned article was published on October 21, 2008, the fact that Groupe
Polygone and the Attorney General were engaged in settlement negotiations was aready a matter
of public record, by virtue of the public court file. It isonly the contents of those negotiations— the
amount being discussed and thefederal government’ sposition with respect toit— that could besaid
to be confidential. Furthermore, the Attorney General has authorized disclosure, by virtue of
publication on the Public Works and Government Services Canadawebsite, of the full terms of any

settlement that it reaches in Sponsorship Scandal-related litigation.

[92] Groupe Polygone also arguesthat itsreputation has been irreparably harmed inthe eyes
of thepublic, whowill interpret Groupe Polygone' swillingnessto engagein settlement negotiations

as an admission of fault or liability. Again, this submission cannot be supported by the record.



Firstly, Groupe Polygone offers no evidence of this specific harm. Secondly, and moreimportantly,
the fact that the parties intended to pursue settlement negotiations was already a matter of public

record, by virtue of Groupe Polygone’ sown motionin the Superior Court to postponethetrial dates.

[93] | am not prepared to accept Groupe Polygone’ s bald assertions, without more, that its
ability to negotiate a settlement with the federal government has been irreparably harmed. That it
is now in the public domain that the parties are attempting to negotiate a settlement cannot affect
the discussions between the parties themselves. Moreover, as | indicated above, at the time when
Mr. Leblanc’ sarticlewaspublished, thefact that the partieswere engaged i n settlement negotiations
was already a matter of public record, because it was the reason given by Groupe Polygone as the
basis for arequest to postpone the trial dates. Groupe Polygone suspended its negotiations on its

own initiative.

[94] Groupe Polygone has offered no tangible proof that itsability to effectively engagewith
the government has been irreparably harmed. Nor hasit offered any evidence or proof of a serious
risk to the administration of justice. Groupe Polygone' sfailureto do so isnot surprising, given that
it did not specifically apply for the ban imposed by de Grandpré J. But evenif the partiesdid not ask
for the production of evidence and did not apply for aremand of the case to the motion judge, the
positions of both the Globe and Mail and Groupe Polygone with respect to the propriety of the ban
were prejudiced by the manner in which de Grandpré J. choseto proceed. The conduct of the matter
by de Grandpré J. deprived them of the opportunity, at the time, to make argument about the

application of the Dagenais/Mentuck test.



[95] | note again that the breach of confidentiality in this case was made not by Mr. Leblanc,
but by someone bound by the undertaking. Other avenues available to Groupe Polygone, which
would not have any effect on freedom of the press, could have been directed against its negotiating
partner, inthe form of aninjunction or an order for costs. Some other form of relief could also have
been directed against the party directly responsible for the breach in this case, if itsidentity could
be accurately established. Finally, the ban imposed by de Grandpré J. is, if nothing more, clearly

overbroad. It is a blanket prohibition, and no indication was given as to when it would expire.

[96] Evenif | wereconvinced that the publication ban was necessary to prevent aseriousrisk
to the administration of justice, | would not be convinced that its salutary effects outweigh its
deleteriouseffects. Thesalutary effectsof the ban are, primarily, acessation of the breach of Groupe
Polygone's s. 5 privacy rights and, indirectly, a breach of its right to negotiate a settlement
confidentially. | say indirectly, of course, because the media are not the party responsible for the
breach of confidentiality. However, | am not convinced that such abreach, in the circumstances

of this case, led to afailure in the negotiations and can therefore justify a publication ban.

[97] On the other hand, the deleterious effects of the ban are serious. The Globe and Mail
received information about settlement negotiationsinvolving, asaparty, the Government of Canada,
which is seeking to recover a considerable amount of taxpayer money, on the basis of an aleged
fraud against agovernment program. Thereisclearly an overarching public interest in the outcome
of this dispute, and barring the Globe and Mail from publishing the information that it obtained in
thisregard would prevent the story from comingto light. In other words, upholding de GrandpréJ.’s

order would be to stifle the media s exercise of their constitutionally mandated role.



[98] While not in any way wanting to diminish the importance that this Court places on the
confidentiality of settlement negotiations, | again emphasize that the confidentiality undertakings
are abinding only on the parties to negotiation. The obligation does not, and cannot, extend to the
media. Neither Mr. Leblanc nor the Globe and Mail did anything—illegal or otherwise—to obtain
the information published in the article. Mr. Leblanc did not even have to make any requestsin this
regard. Asdiscussed earlier in these reasons, | am reluctant to endorse a situation where the media
or individual journalists are automatically prevented from publishing information supplied to them
by asourcewhoisin breach of hisor her confidentiality obligations. Thiswould placetoo onerous
an obligation on the journalist to verify the legality of the source sinformation. It would also invite
considerableinterference by the courtsin theworkings of the media. Furthermore, such an approach
ignores the fact that the breach of alegal duty on the part of a source is often the only way that
important stories, inthe public interest, are brought to light. Imposing a publication ban in this case

would be contrary to all these interests.

[99] Aswe have seen, on the factual record before us, the ban was not necessary to prevent
aseriousrisk totheproper administration of justice. Moreover, thesalutary effectsof the publication
ban imposed in the court below do not outweigh itsdel eterious effects. | would thusallow the appeal

and quash the publication ban imposed by de Grandpré J.

[100] For all thesereasons, the Globeand Mail’ sappeal isallowed, with coststhroughout, and
the order prohibiting the publication of anything relating to the settlement negotiations between the

parties is quashed, with costs throughout.



V. The Discontinuance Proceedings (32975)

[101] Giventhe appellant’ s successin the other two appeals, it isunnecessary to consider this
issue. The appeal from the dismissal of the discontinuance proceeding is moot and is dismissed,

without costs.

V1. Disposition
[102] For these reasons, the appeal s with respect to the confidentiality of journalist sources

(33114) and the publication ban (33097) are allowed, with coststhroughout. Theissue of journalist-
source privilege is remitted to the Superior Court for consideration in light of these reasons. The
order prohibiting the publication of information relating to the settlement negotiations is quashed.

The appeal concerning the discontinuance proceeding (32975) is dismissed as moot, without costs.

Appeals 33114 and 33097 allowed with costs. Appeal 32975 dismissed without costs.
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